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UNTIED STATES OF AMERICA, 
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ERIC DANIELS, 00N De TELS, : 45 Cr. / 
28 ORR Tel BROWN, a/lc/a “wene", / 
a/ik/a "“Cardine", SYLVIA DIAZ, rt 
a/ikfa "Sylvia Blackman", and 
PATHICLEA BCO’H CORMNALL, 

' = : i ees 
Defendants. § ,'‘° : pipe ae ae CO 
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COUNT ONEww aN, ee 2) oF 1S 
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The Grand Jury charges: 

1. From on or about the lst day of April, 
1976 up to and including the date of the filing of this 
indictment, in the Southern District of New York, and 
elsewhere, ERIC DANIELS, DON DANIELS, KENNETF BROWN, a/k/a 
"Gene", a,;k/a "Cardine"”, SYLVIA DIAZ, a/k/a "Sylvia Blackman" 
and PATRICIA BOOTH CORNWALL, the defendants, unlewfully 
wilfully, and knowingly, did combine, consvire, confederate, 
and agreed together and,with éaith: other and with others to 
the grand jury known and unknown, to commit cffensas against 
the United States, te wit, to violate Title 15, United 
States Code, Sections 2114 ard 599, 

2. f* «73 pare 2f said conspiracy that ERIC 
GANItLS, DON DavlELS, and KENNETH BROWN, a/k/a "Gene", a/k/a 
"Cardine", SYLVIA DiAd, 2/k/a "Sylvia Blackman", and PATRICIA 
BOOTH GORNWALL, the defendants, unlawfully, wilfully, end 
knowreviy, would, with Latent tu rub, staal und purloia mail 
matter, money, United States rostal money orders and other 


property of the United States, assault and by the use of 


-i- 


v 
deayerous weupons put in jeopardy the Lives of persons 
having diewful charge, control ard eustedy of such wail "p 
~ é 
i 
matcer, money, Unite: States Postal money orders and other 
property of the United Scates. 
3. Ut wes Further a part of suid conspiracy : 
tf a 
1% er and ee pidike bu heed «sere . hy I 
that £rIC DANTSLS, DOU DANIELS, KENSNETE BROWN, a/k/a “Cene", oy 
on 8S 7 itr “Az " OVIUTrA TT \" 1 me nN" " t sh 
ajk/a "“Cardine", SYLVIA DIAZ, a/k/a yilvie Slackman", and yy 


PATRICIA BOOTH CORNWALL, thea dafendants, would rob persons 


ng lawful charz2, contral.and custody of mail matter, Ate 


a hy >. ‘ 7 ee x 


money, Uniced Stats Pestal noneia orders g and other property om 


° iris . Vy Pa wnt 
ef the United St s : 


4. It was further a part of said conspiracy that 
ERIC DANIELS, DON DANIELS, KENNETH BROWN, a/kya "Gene", a/k/a 
"Carcin2', SYLVIA DLAZ, a/k/a "Sylvia Blackman", and PATRICIA 
BOOTii CORNWALL, the derendants, would receive aiid »cssess a 
guantity of blenk money order forms which had been provided 
by and under the authority of the United States Post Office 
Department aud Postul Service, with the intant to convert 
Saic money ordars to their Cun use and gain and to the use end 
gain of others, knowing said uoney orders to have been 


empezzied, stoien and converted. 


OVEST ACTS 


li pursuance of the said conspiracy and to effect 
the objects thereof, the following overt acts, among others 


were conmicted in the Southern District of New York and 


1. On or abovt the 29th day of April, 1976 
PGN Vabiels and ratRiCIA buultii GUutwaLu prepared a list cf 
equipment to be used for the robbery of a United Staten Post 


ffice. -Y- 


ee ee 


ae 
varain 

o;}5 ~_- 

HooOuc the 


e/k/a “Ca 


Station, 


PATRICTA 


7” bi Cie v 
oLlacnman 


bs iIELS , 


gen . tt 
Gardine", 


basement 


HULLS, Beau DAVTSLS, LANQETIL UROWH, a/k/a "Gene" 


3, On or abouc the 30th cay of April, 1976, 


, a/k/a 
My CORNWALL had a cunversation 
robnoery of a United States Postal Station. 


4. Qn or about tha,.lst day of May, 1976, 
Pp. WYN. se ~! 
sot oo ' .wITT {pone py wR 
ELS, DON DANIELS, and . DENNETH BDREWN, a/k/a ''Gene", 
MR ee hg 
rdine" entered the Unicel stace {ell Gate Postal 


t 


153 E. 119 St New York, Mew York. 


* 9 


c 


9. Ca or about the 29th duy of April, 1976, 
BOOT COrNWALL und SYLVIA DIAZ, a/k/a "Syivia 
had a conversation on the telephone. 

6. On or about the lst day of May, 1976, ERIC 
DON PANIELS, KENNETH BROWN, a/k/a "Gene", a/k/a 
SYLVIA DLAZ, a/u/a “Sylvia Blackman" entered a 
apartment at 22 YW. 121 St., New York, New York. 


- @a . ; 
7. Gn or about thé"lst day of May, 1276, DON es, 


DANZELS, KENNETH BROWN, a/k/a "Cane", a/ksa."Cardine", A’ 
SYLVIA DIAZ, a/k/a "Sylvia blackman" were present at a meeting 


artmernt, 22 Vest 121 St., Mew York, New York. 


le 18, United States Code, Section 371). 


in the 


DAUIELS 


DON 


KENWETH BROWN, a/k/a "Cena", a/k/a “Cardine", SYLVIA LIAZ, 


aficta “Svlvia Clackman" and PALRLCTA BOOTH COasWSIL, 


i Ny < = 


defendants, unlawfully, wilfully and haovingly 


, 
matter, money and other pPT Quercy, of the United 
& ite we “oe 


‘ several United States Postal Setevitce: ey ployees 
a ~ 
‘We ca ae “ 


Kell Gate Postal Station, 153 HF. 110 St., 


. 


at the 


’ 


New York, to wit, approximately $301,200.00 in United States*.")\: 


States Currency and < 


Postal money orders, 


United States Postage and other mail matter and property of 


the United States, wich was then in the lawful charge, control. 


and custocy of said employces. 


(Vitle,18, Urited States Code, Sections 2114 and 2). 


COUNT THREE 


The Grand Jury fegther charges ORs ie 
ra * e f i rg) 
On or about the lst day of May, 1976, in the eye 


cuthern District ofNew York, ERIC DANIELS, DON DANIELS, 1 Rg 


KEMNETH CROWN, af/k/e "Cena", a/k/a “Cardine a" SYLVIA DIAZ, 


a/k/a “Sylvia Blacknan", ard PATRICIA EOOTH CORNWALL, the 


defendarts, in effecting aad attempting to effect the robbery 


2 


set forth in Count Two of this indictment unlawfully, wilfully 


and knowingly, did put sevoral United States Postal Service 


eamloyees! Lives tn tenoerdy by the use of dangerous weapons, 


+ 


to wit, 2 band gun and a vifle, said cnployees having custoay 


of mail, money, and other property of the United States. 


(Title 18, United States Cod sections 2114 and 2). vee 


v6- 


y - 1 ’ 
tie ‘{ J SL CHET Shits 
, = ms 1 
bout 1 t Gay ot v, 1976, in the 
ere Se arrere 
solbolic } ! Sige a3 mri Ds (! >, tai DAN LE ced» 
, ts a: aT . a t. wee 1 jh hee Le " CUTUTra \o 
Sh; mite Bal c4 a/ ve ( ere F apics a Cave Lue . SYLV é DIAZ > | 
' ‘ A ° YAiT ’ 
lo ‘ . 7 4 “1 ’ . ' ’ ta rs 
a/k/a SY tVl: Fe ees oan ee ’ aud TAYRICLA ntertei CORNWALL, tne 
: : ($4 : ro ates ee er aE ere 
daafendants, Gid receive ond possess 2a quantity of Dilans 


money orders foras vbich had brea provided by and under the 
autrexity of the United States Post Olfiee Department and | 
Postal Service, to wit, approximately 1904 United States 

Postal money orders valued at approximately 9361,200.90, with 
the intent to convert said money orders to their own use and 


, os 
knowing said ft 


’ © 


tain and use and gain of others 


=~ 


oney orders 
to have been embezzled, stolen, and converted. 


(Title 18, United States Code, Sections 500 and 2). 


{ . ‘ 
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a er 


AO. Sadee fe. 


States Attorney 


l gwh 124 
T4 pm 2 THE COURT: I think if the search warrant rested ‘7 
3 upon the second entry, the one where the battering ram ‘e 
ie 4 _Wwas used, regardless of the bona fides of their motivations | 
5 and whether or not someone was believed to be inside, -we 
6 | might have a difficult legal problem. | 
4 | 
7 | However, all the evidence so far has been tc 
8 the effect that the warrant rested solely upon Mr. ite 
9 initial entry in the company of a woman earlier. 
10 While ali defense counsel have continually said | 
| 
= 1 that Mr. Monroe does not know how he got in, that's only | 
| 12 literally true to the extent that he's uncertain as to 
13 what éutiee the three of them entered the apartment and 
14 who opened the door or whether o. not it was closed. 
15 In terms of how ia wadenes his entry, the 
16 evidence was quite clear that it was effected pursuant to 
17 prearrangements made by his lady ‘initia akan one of fe 
18 occupants of the apartment, that he was met at the wane! ' 
e 19 by one of the occupants and that he was admitted voluntaril 
? 
20 So I deny the motion os meneees. 
21 (Jury impaneling continued) i 
29 
‘a 
o4 
25 
| 
| 


3) 
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THE COURT: Members of the jury, ycu are about 
to enter upon your final duty, which is to decide, as I 
have told you several times, the fact issues in the case. 
I told you at the start of the trial that your principal 


function during its progress would be to listen carefully 


and to obrerve each witness as he testified. 

You are to perform your final duty in a complate 
attitude of fairness and impartiality. You are to appraise 
the evidence calmly and deliberately and, as was emphasized 
by me at the time you were first selected as jurors, 
without the slightest bias or prejudice for or against 
the government or the defendants as parties to this liti- 
gation. 

Let me add that the fact that the governmert is 
a party entitles it to no greater consideration than that 


accorded to any other party to a litigation. By the 


, same token, it is entitled to no less consideration. All 


parties, governments and individuals, stand as equals 
before the bar of justice. 7 
Your final role is to pass upon and decide the 
fact issues. You are the sole and exclusive judges of 
the facts. You pass upon the weight of the evidence, 


you determine the credibility of witnesses, you resolve 


such differences as there may be in testimony and you 


733) 


COMIR TOMS 


-% (97 - 


risers " wey COURT mProrrTs 


gwh 1318 
draw whatever reasonable inferences you may find warranted 
by the facts as you determine then. 

My function at this point is to instruct you 
as to the law. It is your duty to accept these instructions 
of law and to apply them to the facts as you find them. 
The logical result of th yplication is the verdict in 
this case. 

With respect to any fact matter, it is your recol 
lection and yours alone that governs. Anything that counse 


either for the government or for the defendants ma‘ * ave 


said with respect to matters in evidence or as to any 


factual matter, whether stated in a question, in argument 
or in summation, is not to be substituted for your own 
independent recollection of the evidence. 

It is the duty of the attorneys for each side 
of a case to object when the other side offers testimony 

. or other evidence which the attorney believes is not properly 

admissible. You should not show prejudice against an 
attorney or his client because the attorney has made ob- 
jections. 

Upon allowing testimony or other evidence to be 
introduced over the objection of an attorney, the court 
does not, unless expressly stated, indicate an opinion 


as to the weight or respect of such evidence. As stated 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOM I 
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before, the jurors are the sole judges of the credibility 


1319 


of all witnesses and the weight aad effect of all evidence. 

When the court has sustained an objection to 
a question addressed to a witness, the jury must disregard 
the question entirely and may draw no inference from the 
wording of it, or speculate as to what the witness would 
have said if he had been permitted to answer any question. 

So, too, anything that the court may have said 
during the progress of the trial or may say during the 
course of these instructions with respect to any fact 
matter again is not to be taken in substitution of your 
own recollection as to any factual matter. 

The case must be decided, a this I told you 
at the time of your selection as jurors, upon the sworn 
testimony of the witnesses anc uch exhibits as were 
received in evidence. 

Now, there are certain principles of law which 
apply in every criminal case and which likewise I have 
made reference to and emphasized at the time cf your 
selectic’\ as jurors. I will repeat them now. 

The indictment upon which the defendants are 
brought to trial is merely an accusation, a charge. It is 


no proof or evidence of the defendants' guilt. No weight 


is to be given to the fact that a grand jury returned the 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUS! 
FOLEY “)UARE, NEW YORK, N.Y, = 791-1020 
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tr 


_ what is a reasonable doubt. The words almost define them- 


gwh 1320 
indictmer’i against the defendants. They have pleaded 
not guilty. Thus, the government has the burden of proving 
the charges against them beyond a reasonable doubt. It 
is a burden that never shifts and remains upon the govern- 
ment throughout the entire trial. 

The defendants do rot have to prove their inno 
cence. On the contrary, they are presumed to be innocent 


of the charges contained in the indictment. This presumption 


of innocence was in their favor at the start of the trial, 


continued throughout the trial and is in their favor as 

I instruct you at this point and even continues in their 
favor during the course of your Celiberations in the jury 
room. It is removed only if and when you, the members of 

the jury, are satisfied that the government has sustained 
its burden of proving the charges beyond a reasonable doubt. 


The yuestion then that naturally comes up is 


selves. It is a doubt founded in reason and arising out 
of the evidence or lack of evidence in the case. It is 
a doubt which a reasonable person has after carefully 
weighing all of the evidence. 

Reasonable doubt is a doubt which appeals to 
your reason, your common sense, your experience and your 


judgment. It is not caprice, whim or speculation. It is 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUS 
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i 2 not an excuse to avoid the performance of an unpleasant 
3 duty. It is not sympathy for the defendants. 
= 4 | If, after a fair and impartial consideration of 
| 
| 


all the evidence, you can candidly and honestly say that 
you are not satisfied of any defendant's guilt, that you 

do not have an abiding conviction of that defendant's guilt 
in sum, if you have such a doubt as would cause you as 

a prudent person to hesitate before acting in matters of 


10 | impr -tance to yourselves -- ¢h@n you have a reasonable 


he ll doubt; and in that circumstance it would be your duty to 
12} acquit. 
On the other hand, if, after such an impartial 


and fair consideration of all the evidence, you can candidl 


defendant's guilt or any defendant's guilt, such a convicti 
as you would be willing to act upon in important and weight 


and honestly say you do have an abiding conviction of the 
n 
, matters in the personal affairs of your own life, then you 


| 
| 
| 
20 | be your duty to convict. 
{ 


SOUTHERN DISTRICY COURT REPORTERS, U.S. COURTHOUSS 
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19 have no reasonable doubt, and in that circumstance it would 
. 21 One final word on this subject. Reasonable 
22 | doubt does not mean a positive certainty or beyond all 
ist 25 possible doubt. If that were the rule, few men, however 
2A guiaty they might be, would be convicted. It is practicall 
, impossible for a person to be abso’ ‘ely and compistely 


J 


mt 


gwh 
convinced of any centroverted fact which by its nature 
is not capable of determination with mathematical precision. 
In consequence, the law in a criminal case is that it i 
sufficient if the guilt of a defendant is established bevon 
a reasonable doubt, not beyond all possible doubt. 

Your verdict must be separate and independent 
as to each defendant. It is your duty to give separate, 
personal consideration to each defendant. You should 
ana‘yze what the evidence in the case shows as to each 
alone. Each is entitled to have his case determined from 


the evidence which, under the rules gaven to you now, may 


be applicable to him. 
The jury is at liberty to find one or more of 


the defendants guilty and the others not guilty. 

The gvilt of one person named in this indictment 
creates no presumption of the guilt of any other 

Each o.1 the defendants is to be considered 
separately by the jury. While it is true that they are bein 
tried together, their cases must nevertheless be considered 
separately and likewise determined. 

The guilt of any one of the defendants must be 


determined on facts which show the part he had in the 


commiss.on of the crime or crimes charged in the indictment, 


not upon the guilt of any ot. xr defendant or co-conspirator. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSI 
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2 With the foregoing general i: structions in mind, 
3 let us turn to the indictment. 
pBa 
a | 4 Count 1 charges that from on or about the lst 
5 day of April, 1976, the defendants unlawfully, wilfully 
6 and knowingly did combine, conspire, confederate and agreed 
7 together and with each othe. and with others to the grand 
8 jury unknown to commit offenses against the United States, 
10 unlawfully, wilfully and knowingly, would, with intent to 
So ; 


rob, steal and purloin mail matter, money, United States 
postal money orders and other property of the United 
States, assault and by the use of dangerous weapons put 


in jeopardy the lives of persons having lawful charge, 


control and custody of such mail matter, morey, United 
States postal money orders and other property of the 


United States, and that it was further a part of the con-~ 


3 and that it was part of this co-spiracy that the defendants 
, Spiracy that th. defendants would rob persons having lawful 
charge, contzol and custody of mail matter, money, United 
States postal money orders, and other property of the 


United States, and would receive and possess a quantity 


22 

oN ‘ 

ww 23 under the authority of the United States Post Office 
2A Department and Postal Service, with the intent to convert 
25 said money orders to their own use and gain and to the use 
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and gain «* uthers, knowing said money orders to have 
been embezzled, stolen and converted. 

A number of cvert acts are charged, including 
the preparation of a list of equipment to be used on 
April 29, 1976, by Ms. Cornwall and Don Daniels, the 
preparation of a diagram at the same time, a number of con- 
versations are alleged, including on Aprl 30, 1976, between 
all of the defendants concerning the robb«: y. 

Moreover, it is charged that on the is day of 
May the three male defendants on trial here before you entered 
the United States Post Office at Hell Gate Station anc 
that on the same day the three of them along with Sylvia 
Diaz entered a basement apartinent at 22 West 12lst Street, 
New York, and that a meeting occurred on that date between 
them or, more accurately, between Don Daniels, Kenneth 
Brown and Sylvia Diaz. 

Section 371 of Title 18, under which this charge 
is brought, provides in relevant part: 

“If two or more persons conspire...to commit any 
offense against the United States...and one or more of such 
persons do any act to effect the object of the conspiracy, 
each (such person commits a crime which is separate and 
distinct from the offense or offenses which were the object 


of the conspiracy) ." 
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In orcer to find **‘~ defendants guilty under 
count 1 in the indictment, must find beyond a reasonab 
doubt: 

First, that at some time during the period from 
on or about April 1, 1976, up to and including May 13, 1976, 
a' conspiracy existed; 

Second, that the conspiracy had as its cbjects 
the theft of mail matter, money, United States postal money 
orders and other property of the United States, the robbing 
of persons having lawful charge, control of custody of 
maii matter, money, United States postal money orders 
and other rroperty of c'e United States, and the use of 
dangerous weapons so as to put in jeopardy the lives of suc 
persons; 

Thiy3, that the defendants knowingly associated 
themse”?’ cs with the conspiracy; and 

Fourth, one of the co-conspirators knowingly 
commicted at least one of the overt acts set forth in the 


indictment at or about the time and place alleged. 


Py ees 
As to the first element, a conspiracy is a com- 


bination or agreement of two or more persons by concerted 
action to accomplish some unlawful purpose or a lawful 
purpose for unlawful means. It has been referred to some- 


what loosely as a partnership in crime. 
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Mere approval of a crime before the event is not 
sufficient in itself to charge one with being a co-conspirator 
in the commission of a c ime. 
The gist of the crime is the combinatior or 
agreement. The offense is complete when the combination 


or agreemant is made and when any single overt act to 


effect the object of the agreement is thereafter performed. 


Whether or not the conspirators actually accomplished what 
they conspired to do is immaterial. 
I 


Moreover, it is not necessary in order to establi 
a conspiracy that tnere be evidence that the nersons in- 
volved entered into a formal agreement. . is sutficict 
if two or more persons in any manner, trough any coi.crivan 
impliedly or tacitly, come to a common understanding to 
accomplish an unlawful design, knowing its object. 

In determining whether an unlawful conspiracy 
_ existed, you will consider the evidence as to the acts 
and conduct of the alleged cc conspirators. If the proof 
convinces you beyond a reasonable doubt that the minds of 
these persons met so as to bring about a deliberate agreemen 
to do the acts charged, it is sufficient proof of the 
existence of a conspiracy. 


Mere suspicion is not enough, neither is naivete. 


You must be satisfied beyond a reasonable doubt that the 


SOUTHERN DISIRICY COURT REPORTERS, U.S. COURTHOUSE 
FOLFY SOUARE, NEW YORK, NY - 791-1029 


UF 


&) 
®R F&F B B 


gwh 132° 
defendant consciously associated himself in a conspiracy 
with specific criminal intent and consciously sought to hav 
the conspiracy accomplish its criminal purpose. 

A conspirator need not have originally conceived 
the plan nor have participated /n it from its beginning, 
nor have taken part in each and every step or action in its 
furtherance, or have knowledge of all its operations. 

If a defendant is, in fact, a knowing and wilful 
party to the conspiracy, he is equally culpable with the 
other parties even though his participation may be more 


limited than that of his co-conspirators. It is not even 


Necessary that all the conspirators know each other. One 


conspirator may know only one other member of the conspiracy. 
As to the third element, that is, whether the 


defendant was wilfully and knowingly a party to the 


conspiracy, wilfully means with a bad and evil purpose to 
do that which the law forbids. Knowingly means intention- 
ally as contrasted with negligently or inadvertently. 

In order to join a conspiracy knowingly anc 
wilfully, a defendant must know that the purpose of the 
conspiracy was that alleged in the indictment and he must 
intend to carry out that purpose. In considering this 
element of the offense, that is, the:element of a defendant's 


knowledge end intent, you must determine what was in the 
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defendant's mind. Since it is not possible to look directly 
into a man's mind to see what is there. What he knows 
or what he intends, you must determine this question on 


the basis of evidence which you find to be believable as 


to what he said and what he did and as to the circumstances 
uhder which he said and did “hese acts. 

If you find that a conspiracy existed and that 
a particular defendant was a knowing and wilful party to it, 
then the acts and declarations of any other member of the 
conspiracy during the pendency of the conspiracy and in 


furtherance of its objectives are binding upon him just 


as though he had planned the acts cr made the declarations 


himself. 


On the other hand, acts and statements of any 
conspirator which are not in furtherance of the conspiracy 
or made before its existence or after its termination are 
evidence only against that person alone. 

As to the fourth element, the overt acts, an 
cver act need not be in itself a criminal act. It can be 


any act, such as, for example, meeting a person, as long 


i 


as it is an act performed in furtherance of the conspiracy. | \ 


The government need not prove that all the overt acts alleged 
in the indictment were performed. It is sufficient if it 


proves one of them 
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It is not necessary that the government prove 
that the conspiracy «xisted throughout the entire period 
allegei in the indictment, in this case beginning on 
April 1, 197€. It is sufficient if it proves that the a. 
conspiracy ebianed for a substantial part of that period. 
The counts in the indictment and the overt acts 
charge that the acts involved occurred on or about certain 
dates. It does not matter if a specific transaction is 
alleged to have occurred on or about a certain date-and the 
testimony indicates that, in fact, if you ‘ind that it 


did occur, it was on another date. 


The law only requires a substantial similarity 


established by the testimony. 


If, upon all the evidence that you believe and 


consider relevant, you are satisfied that the government 


_ has proved beyond a reasonable doubt each of the elements 


betwee~ the dates alleged in the indictment and the dates 
| 
of the crime of conspiracy which I have explained to you, 
you will recura a verdict of guilty. If you are not so 
satisfied, you will return a verdict of not guilty. 

If vov are satisfied beyond a reasonable doubt 
that the conspiracy described in the indictment existed 


between at least one of the defendants and a co-conspirator, 


you must then consider the evidence relating to each defendant 
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2 | separately and decide whether that evidence proves beyond 

ns 3 a reasonable doubt he was a member of the conspiracy or 

— 4 whether it does not. 
5 | In deliberating on this question of a defendant's 
6 knowing participation of membership in the conspiracy, you 
7 | must consider the evidence as to that defendant individually. 
8 You must confine your deliberations to the independent evi- 
9 | dence as to his own actions, his own conduct, his own 
10 statements or declarations, and the reasonable inferences 

| 

a 11 to be drawn from such independent evidence. 
12 Turning now to counts 2 and 3 cf the indictment. 
13 Count 2 charges that on or about May 1, 1976, 
14 the defendants unlawfully, wilfully and knowingly did rob 
15 mail matter, money and other property of the United States 
16 from several United States Postal Service employees then, 
17 employed at the Hell Gate Postal Station, 153 East 110th 

3 ba 18 Street, New York, to wit, approximately $301,200 in United 

19 States postal money orders, $1,642.56 in United States 
20 || currency and United States posta » and other mail matter 
21 and property of the United States, which was then in the 
22 lawful charge, control and custody of said employees. 

ag 23 Count 3 states that in effecting and attempting 
2A to effect the robbery set forth in count 2 of this indictment 


25 the defendants unlawfully, wilfully and knowingly did put 
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several United States Postal Service employees' lives 
in jeopardy by the use of dangerous weapons, to wit, a 
hand gun and a rifle, said employees having custody of 
maii, money and other proper*y of the United States. 

This is charged as a violation of Section 2114 
of Title 18, United States Code, which reads in pertinent 
part: 

“Whoever assaults any person havi: lawful charge 
control, or custody of any mail matter or of any money 
or other property of the United States, with intent to 
rob, steal, or purloin such mail matter, money or other 
property of the United States, or robs any such person of 
mail matter, or of any money, or other property of the 
United States...; and if in effecting or attempting to 
effect such robbery he wounds the person having custody 
of such mail, money, or other property of the United States, 
or puts his life in jeopardy by the use of a dangerous 
weapon (commits a crime)..." 

In order to find the defendants guilty under 
count 2 in the indictment, you must find beyond a reasonabl 


doubt: 


First, that on or about the date specified in 


the indictment, one or more of the postal employees in 


question had lawful charge, control or custody of mail matt 
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money, United States postal money orders, and other propert 
of the United States; and 


Second, that the defendants actually did rob 


one or more of said employees of such mail matter, money, 
United States postal money orders, afid other property; or, 
that he wilfully aided and abetted another to do so. 

In order to find the defendants guilty under 
count 2 in the indictment, you must find that one or more 
ef the postal employees in question had lawful charge, 
control or custody of the mail matter, United States postal 
money orders, and other property of the United States. 
Control may be demonstrated by the ability of < person to 
dictate the movement of property. A person in custody 
of physical property is entrusted with responsibility and 
control over its disposition. 

Another element that must be found beyond a 
reasonable doubt under count 2 is that a robbery accurred 
Robbery is the taking of property in the possession of 
another from his person or immediately presence and against 
his will, which taking is accomplished by means of force 
or fear. 

In order to find the defendants guilty under 
count 3 in the indictment you must find that the defendants 


committed the crime charged in count 2. In addition, you must 
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find beyond a reasonable doubt that in effecting or at- 
tempting to effect said crime, the derendants wilfully put 
one or more of t*-ir lives in jeopardy -- and by "their" 
I mean the postal employees -- by use of a dangerous 
weapor.; or, that they wilfully aided and abetted another 
to do either of these acts. 

In determining whether the defendants put a person 
life in jeopar y the use of a dangerous weapon, you 
are to apply a completely objective test; more is required 
than the victim's feur, but the fact that the holder of 
the weapon did nor intend to place lives in jeopardy will 
not negate the offense. The critical question is whether 
a life is actually placed in dange You jurors must de- 
termine this from all the facts and circumstances appearing 
from the evidence. The use of a weapon in effecting 


robbery of the mails, absent any other circumstances, allows 


a finding that such weapon was capable of pacing life in 


actual danger and jeopardy. 
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In other words, this Court takes judicial notice 
that apparently operable revolvers and rifles are "dangerous 
weapons" within the meaning of Section 2114. When such 


weapons are employed, as here, by pointing them at innocent 


absent compliance with illegal demands, such acts without mor 
may constitute evidence from which a jury could properly 
infer that the person against whom they were directed were 
placed in jeopardy wtihin the meaning of the statute. 
Shortly, I will say more about the element of 


aiding and abetting. 


persons and such pointing is accomplished by threits of 


Now, the Fourth Count of the indictmei.t charges 
that the defendants did receive and possess a quantity of 
blank money order forms which nad been provided by and under 
the authority of the United States Post Office Department and 
Postal Service, to wit, approximately 1,004 United States 
Postal me.wc rders valued at approximately $301,200, with 
the intent to convert said money order to their own u. 2 
gain, or use or gain of another, knowing said money orders 
to ave been embezzled, stolen or converted. This being a 
violation of Section 500 of Title 18. 

The pertinent part of which reads: 


"Whoever embezzles, steals or knowingly converts 


to his own use or ta the use of another or without authority 
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converts or disposes of any blank money order form provided 
by or under the authority of the Post Office Department or 
Postal Service," commits a crime. 

It goes on to provide: 

"Whoever receives or possesses any such money 
order form with the intent to convert it to his own use 
knowing it to have been embezzled, stolen or converted," also 
commits a crime. 

It is this second provision of Section 500, 
the possession of stolen money orders, which is the basis of 
the charge in the indictment against the Gcefendants. 

Before you may find the defendants guilty you 


must find that each of the following four elements have been 


proven beyond a reasonable doubt: 

First, that on or about May 1, 1976, the 
defendants willfully ani knowingly had in their possession 
blank money orders of the United States Postal Service; 

Second, that the money orders had been stolen fro 
the Postal Service; 

eeia teas the defendants knew when they 
possessed them that the money orders had been stolen or 
embezzled or converted; 

fourth, that the defendants inteneded to use the 


money orders for their own gain or the gain of another. 
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- The second fact you must find beyond a reasonable 
3 | doubt in order to convict is that the defendants in question 
aul 4 | received or possessed stolen money orders. 
5 


You may make such a finding if you conclude that 


9 the defendants possessed stolen money orders either physically 
7 || or constructivelv 
8 | Physical custody of the money vrders obviously 
9 meets this requirement. In addition, one who does not have 
10 || actual physical custody of such property is said to possess 
.) il | it constructively if he exercises dominion or control over Lt. 
12 Such control may be demonstrated by the existence of a working 
13 ! relationship between the person having such control and the 
M4 person with actual physical custody of the property or by the 
15 ability of such person to dictate the movement of the property 
16 Possession of property recently stolen, if not 
17 satisfactorily explained, is a circumstance from which the 
& 18 jury may reasonably draw the inference that the person in 


19 possession knew the property had been stolen. Though this 
20 inference is only prima facie evidence of guilt, it may be of 


controlling weight unless: explained by the circumstances or 


22 accounted for in some way consistent with innocence. 
23 Indeed, possession of property recently stolen, if 
2A 


not satisfactorily explained, is also a circumstance from whic 


| the jury may reasonably draw the inference and find in the light 
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of surrounding circumstances that the person in possession 
participated in some way in the theft of the property, althou 
theft is not the crime you are concerned with in this charge. 

The term "recently" is a relative term which has 
no fixed meaning. Whether property may be considered as 
recently stolen depends upon the nature of the property and 
all the facts and circumstnaces shown by the evidence. 

The longer the period of time since the theft, 
the weaker the inference which may be drawn from unexplained 
possession. 

Here, the government has produced evidence that 
the money orders were stolen on May 1, 1976 and that some of 
the defendants-possessed the stolen money orders on that 
same day. 

If you find from the evidence beyond a reasonabl« 
doubt that the money orders described in the indictusent were 
stolen, and that, while recently stolen, the money orders we) 
in the possession of the defendants, you would be justified 3 
drawing from those facts the inference that the setietanns 
had knowledge that they were stolen, unless such possession 
of the money orders by the defendants is explaired by facts 
and circumstnaces which are in some way consistent with the 
defendants' innocence. 


In considering whether possession of recently 
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stolen property has been satisfactorily explained, the jury 


pit 5 


will bear in mind that in the exercise of constitutional 


rights the accused need not take the witness stand and testify. 


Possession may be satisfactorily explained tHroug 
other circumstances, other evidence, independent of any 
testimony of the accused. 

It is the exclusive province of the jury to 
determine whether the facts and circumstances shown by the 
evidence warrant the inference which the law permits the jury 
to draw from the possession of recently stolen property. 

As part of the first element of the offense, you 
must also find beyond a reasonable doubt that the objects 
which the defendants possessed were U: ited States Postal 
Service money orders. 

The second element which the government must prov 
beyond a reasonable doubt is that the money orders were eithe 
embezzled or stolen or knowingly converted. 

, In order for the government to meet its burden on 
this element you must find beyond a reasonable doubt that the 
postal money orders were embezzled, stolen or knowingly 

converted, not necessarily by the defendants, but by someone. 

The government has offered evidence to show 


that the serial numbers of the blank money orders taken from 


the United States Post Office, Hell Gate Station, matched the 
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serial numbers of the blank money orders which were later 
allegedly possessed by the defendants. 

The third fact that you must find beyond a 
reasonable doubt is that when the defendants had possession 
of United States Postal money orders or aided and abetted 
another person in doing so, the defendants knew that they had 
been stolen. 

You need not find that they knew specifically 
that the property in question had been stolen from the Post 
Office, but merely that they knew it had been stolen. 

The last element which' the goverment must prove 
beyond a reasonable doubt, is that the defendants possessed 
the money orders with intent to convert them to his own use 
or to the use cr gain of another person. This means nothing 


more than that the defendants intened to cash the money order$ 


and keep the proceeds for themselves or someone else who had 
no right to the money. 

Knowledge ani intent exist in the mind. The crim 
charged in this case requires proof of specific intent before| 
the defendant can be convicted. | 

Specific intent, as the term implies, means more. 
than the general intent to commit the act. To establish 


specific intent, the government must prove that the defendant 


knowingly did an act which the law forbids, purposely intending 


SOUTHERN DISIFICT COURT REPORTERS. US COURTHOI!sI 


ati 


( 


tr 


ou 


jplt A 1340 
to violate the law. 

Since it is not possible to look into a man's 
mind to see what went on, the only way we have for arriving 
at a decision in these questions is for you to take into 
consideration all the facts and circumstances shown by the 
evidence, including the exhibits, and to determine from all 
such facts and circumstances whether the requisite knowledge 
and intent were present at the time in question. 

Direct proof is unnecessary. Knowledge and inten 
may be inferred from all the surrounding circumstances. 

As far as intent is concerned, you are instructed 
that a person is presumed to intend the natural and probable, 
or ordinary consequences of his acts. 

The government also relies here on what has been 
known as the aiding and abetting statute. That statute, 
Section 2 of Title 18, United States Code, provides as follow 
, “Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or procure 
its commission, is punishable as a principal. 

“Whoever willfully causes an act to be done which 
if directly performed by him or another would be an offense 
against the United States, is punishable as a princiral." 

If a person aids and abets another in the 


commission of a crime, he is himself guilty of that crime. 
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In order to aid and abet another, it is not neces 
sary that a defendant personally perform every act necessary 
to constitute the offense in the context of this case, which 
is robbing the Post Office or making an offer for money : | 
orders. 

But in order to aid and abet another, a defendant 
must knowingly and willfully, that is, intentionally and with 
a bad and evil purpose to do that which the law forbids, 
associate himself with the venture. 

He must participate in it as semething that he 
wishes to bring about, that he seeks by his actions to make 
succeed, knowing the purpose of the venture and knowing that 


it violates the law. 


In addition, the yove:‘nment relies on a theory of 
law entirely separate and independent of the aiding and 
abetting statute about which I have just charged you. 

; It contends that the defendants are guilty of the 
substantive offenses charged in Counts 2, 3, and 4 in the 
indictment because they were committed in furtherance of and 
during the course of the unlawful conspiracy of which the 
defendants were members. 

A conspirator is liable for the acts and state- 


ments of his co-conspirators provided they were made within 


the scope of the unlawful agreement 4s he saw it, during the 


| 


SOUTHERN DISTRICT COURT REPORTERS US COURTHONs 


jplt 
pendency of the conspiracy and in furtherance of its ° 
objectives. | 

To find the defendants guilty of the crime pies 
under this theory, you must find beyond a reasonable doubt: 
Pirst, that another person, in this case Patticia 
Booth Cornwall, is guilty of the crime charged and was a 
memLer of the conspiracy; 


Second, that the defendants were members of the 


Third, that the crime was committed in furtheranc 
of the conspiracy or its object. 

There have been several photographs and diagrams 
introduced in this case. The photographs and diagrams of the 
evidence that are before you are not evidence themselves. 


They are mere resumes, visual representations of information 


| 
coaspiracy; and 


or data as set forth in the testinony of witnesses or in 
documents that have been received in evidence. They are no 
better than the testimony or the documents upon which they 
are based, 


It is for you to decide whether the photographs 


testimony and in the exhibits on which they are based. 
If you fird beyond a reasonable doubt that any 


defendant used a name other than his own in order to avoid 
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subsequent id. ntification, that would be a fact from which you 
may, but need not, infer a conscio sness of guilt on his 
part. 

If the government has failed to call a witness 
who is equally available to both sides, you may not draw an 
inference that his testimony would have been unfavorable to 
the prosecution. 

Agents of the government have been mentioned 
during this trial as being on surveillance at the same time 
and place as certain other agents who testified before you. 

You may not draw a presumption against the govern+ 
ment from izs failure to call witnesses if it should appear 
to you that their testimony would be merely cumulative or 
repetitive and of no greater value than that of witnesses who| 
have testified. 

The law does not impose upon a defendant the duty 
to call as witnesses any persons who are shown to have been 
| 


présent at any of the events involved in the evidence or who 


may appear to have some knowledge of the matters in question 


| 


Both sides have the right to interview witnesses 
at any time before or during the trial. Both sides have 
the right to subpoena or request witnesses to appear in court | 
and to pay the witness the statutory fees calculated on the 


mileage to be traveled to and from corrt, the number of days 
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required for attendance in court, and while waiting to be 


called, and other necessary expenses. 


A qualified expert on some technical matter may 


testify as to his opinion on a subject concerning which he ha 
special knowledge. This is allowed on the theory that the 
advice of one experienced and versed in technical or special 
subjects will aid the jury. 

You may consider the expert's qualifications 
and opinion, weigh his reasons, if any, and give his 
testimony such weight as you feel it deserves. 

As previously stated, expert opinion is purely 
advisory and you may reject it entirely if in your judgment 
the reasons given for it are not convincing or sound. The 
determination rests with you, not with the experts. 

In considering the testimony of an expert witness 
which has been admitted in this case, you may consider the 
factual evidence and, if you find there is any conflict 
between the opinion of the expert and the facts as found by 
yourself on which he bases his opinion, you may then disre-~ 
gard the opinion of the expert wi ness. 

One of the government witnesses was a participant 
in the crimes chargedin the indiciument. The government 
frequently must use such testimony because otherwise it would 


be difficult or impossible to detect or prosecute wrongdoers. 
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The testimony of an accomplice is not to be 
rejected unless the jury thinkgs it has no weight. Like any 
other fact it is to be taken up and dealt with by the jury, 
by you who are the triers of the facts. 

The evidence of an accomplice is properly 
considered by the jury. Their testimony must be received 


with caution and weighed with care. 


If a co-conspirator has admitted to false and 
inconsistent statements and that he has perjured himself under 
oath, you are instructed that all of his testimony should be | 
closely scrutinized and weighed with great care. 

Defendants may be convicted on the uncorroborated | 
testimony  ~f£ an accomplice. 

In determining the weight and consideration of 
the testimony of an accomplice or co-conspirator, you must 
consider whether there had been any promise to him or 
indication of favorable treatment for him or actual benefit | 


conferred, promised or indicated by the circumstances of the 


case. 


Now, the evidence produced in this case estab- 


lished on May 1, 1976 and shortly before 10 o'clock, the 
United States Post Office, Hell Gate Station, was robbed. 
Certain postal money orders, coins, stamps and other postal 


matter were taken. 
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The evidence als- established that later on the 
same day most of these items were recovered from the basement 
apartment at 22 West 12lst Street in Manhattan. 


The government contends that these three defendants 


were the men who robbed the Post Office or the men who 


conspired to rob it and were the men who possessed the stolen 


material after the robbery. 
Mr. Kelleher has summarized at some great length 


the evidence presented by the government. 


attempted to establish, certain conversations and meetings 


| 

| 

| 

| 

Through Ms. Cornwall, they established, or 


which took place before the robbery and certain preparations 
that were made. | 
Through the persons present in the Post Office, 
they attempted to prove what occurred at the time of the 
robbery. 
“ Then, through Ms. Stubbington, Postal Ins; ector 
Monroe and others, they attempted to establish what happened 
later in the afternoon when the stolen matter was recovered 
in the basement apartment. 


The defendants urge that the victims of the 


robbery were totally unable to identify the robbers. Moreove 


; 


they argue that these defendants would have been unable to 


open the vaults which, the me ager of the branch, Mr. 
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Casanovas, has testified he had left partially locked, left | 


but one digit locked. 


Ms. Booth of course testified that the manager, 
contrary to Postal Office procedures, had left the vaults 


completely open. 


One fact you may care to consider in that regard, 


which was not mentioned by any of the attorneys during théi. 


summations, was the testimouy that after five of the postal 
employees had been taken and put back in the vault, and after 
the vault had been locked, a sixth man came along and was 


seized by the robbers. But when they attempced to put him in) 


the vault, they were unable to do solecause they could not then 
open the vault which was then locked. 

It is the position of at least some of the 
defendants that tle true robbers of the bank were Ms. 
Cornwall, Mr. Pitner and perhaps Ms. Cornwall's brother, who 
yas also a postal employee. 


It is argued on behalf of Don Daniels that his 


fingerprint was on the stolen materials not because he 
participated in the robbery, but becavc:e he was going to 
attempt to dispose of the stolen goods and act as a "fence" 
for them. 

All of the defendants attacked the credibility 


of Ms. Cornwall. 
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With respect to Mr. Brown, it is argued th-* he 
may have picked up the insert. This was done innocently 
while he was present in the apartment and it is pointed out 
that his fingerprints did not appear on any of the other 
stolen material. 
With respect tc. Mr. Eric Daniels, who was the 
only person as to whom there was any identification testimony 
given with respect to actually being at th? bank, it is 


urged that Mr. Neeley's identification was not that certain. 


More: r, ali of the defendants urge upon you that 
under the standards of reasonable doubt, there has been | 
inadequate testimony to convict their clients. 

There are other contentions urged by the defen- 
dants and their lawyers in the summation. You will, of 
course, consider these as well as all the other evidencein 
the case, that is, testimony and exhibits. 

. As I have already told you, all the evidence, 
whether or not I have adverted to it, is important and must be 
considered by you. 

Now, how do you determine where the truth lies? | 

I mentioned at the very start of the trial, before 
you heard a single word of testimony, that it was important 
for you not only to listen but to look at and observe each 


witness as he testified. Your determination of the 
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credibility of a witness very largely depends upon the 
impresson that he or she made upon you as to whether or not 


he or she was giving an accurate version of what occurred. 


When you walk into this courtroom ane sit in the 
jury box, while the trial is going on or while you are 
deliberating in the jury room, you have with you your own 
common sense, your good judgment and your experience. 

The degree of credibility to be given to a 
witness snould be determined by his demeanor, his relation- 
ship to the controversy and to the parties, and his bias and 
impartiality, the reasonableness of his statements, the 
strength or weakness of his recollection, viewed in the light 
of all other testimony and the attendant circumstances. 

A witness may be discreditea or impeached by 
showing that he has made stAtements which are inconsistent 


with his present testimony. 


Also, at tyhes a witness will testify that an 


/ 
event occurred or that he observed something. Yet, we know 
4 


from experience that the manner of speaking is such that we 
can reasonably draw the conclusion that the truth is the 
exact opposite se what he testified. 

In short, what we do, after evaluating the 
testimony and aperson's giving of testimony, his demeanor, in 


effect, ti use the vernacular, you size the person up the same 
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as yeu do whenever you are trying to decide whether one is 
giving an accurate version of an occurrence such as you might 
come across in your daily life. 

The ultimate question with respect to each 
witness always is: 

Did that witness tell the truth when he appeared 
before you? 

If you find that any witness, and this applies to 
all witnesses, government and defense, willfully testified 


falsely as to any material fact, you have a right to reject 


the testimony of that witness completely or to accept that 


part or portion which commends itself to your belief or which 
you may find corroborated by independent testimony. 

The defendants have not taken the stand. Under 
out system of law a defendant is not required to offer any 
evidence in his own defense. 

; The fact that a defendant does not take the stand 
to testify is not to be considered by you in your delibere- 
tions in determining the guilt or innocence of the defendant. 

In other words, the defendant is not called upon 
to prove his innocence. The burden is always upon the 
government te prove the defendant guilty, and to prove it 
beyond a reasonable doubt. 


You are to consider each count separately as if 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOT St 


rs tt so) ere youre 


. jplt 1351 

2 each were the sole charges against each defendant. 

3 The govern nt to prevail must prove the essentia 
as 4 | elements of each alleged crime by the required degree of 

5 proof, as already explained in these instructions. 

6 If it succeeds, your verdict should be guilty. 

7 | If it fails, your verdict should be not guilty. 

8 Thus, you may find any of the defendant either 

9 guilty on all counts or you may find him not guilty on all 

10 | counts or you may find him guilty on some counts or not guilty 
e ll | on the others or vice-versa. 

12 | The verdict in the instance of each count must 

13. || be unanimous. 

14 Your function is to weigh the evidence in the 

15 case and to determine the guilt or innocence of the defendant 

16 || solely on the basis of such evidence and these instructions. 

P 7 Under your oaths as jurors you cannot allow consideration cof 

18 the punishment which may be inflicted upon the defendant if 

9 | he is convicted to influence your verdict. 

20 They duty of imposing sentence in the event of 

21 conviction is solely the responsibility of the Court. 

22 Each juror is entitled to his own opinion. What 
y 23 you are required to do is to go into the jury room and exchang¢ 


aA | views with one andther and review the evidence, listen to the| 


2 || arguments of your fellow jurors, present your views, consult 


| 
| 
| 
| 
| 
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with one another and reach an agreement sol-ly and only on 
the evidence, as I have stated it, in accordance with the 
instructions of law. 

If you should have a point of view that differs 
from that of fellow jurors, you should listen to argument 


based on the evidence with an open mind. 


If you are persuaded that your point of view should 


yield upon the evidence in the law, there is no reason why 
you should not change your mind. 

However, yc ir final vote must reflect your own 
conscientious judgment as to how the case should be decided. 

You may have brought into the jury room any 
exhibits you may wish to have sent for. If you need any 
| 
testimony to ne read back, your foreman may send a note that 
you want specific testimony read. 

The first juror, the gentleman on the far left 
jn the fron* serves as foreman. 

If counsel have any exceptions or additions they 
wish to take up at this time, they may approach the bench. 

(At the side bar.) 

MRS. BARLOW: Your Honor, I would except to that 


portion of the Judge's charge which dealt with the aiding 


and abetting statute. It is my contention the mere charge | 


a conspiracy in an indictment is not sufficient to aattet 
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Rule 7 on aiding and abetting. 

THE COURT: That is essentially the same argument 
you made earlier and I adhere to the same ruling. 

MRS. BARLOW: May I just for the record expound 
on it a bit? 

THE COURT: I think you did it adequately before. 
Unless you are suggesting a corrective charge? 


MRS. BARLOW: No. I think that this has toc be 


to some extent a bit clearer. That is, that the law is clear| 


that there can be a conviction on a conspiracy without a 
conviction on a substantive count. 

THE COURT: Certainly. 

MRS. BARLOW: The aiding and abetting goes to 
zh. substantive counts and must be pleaded out as such. 

THE COURT: I am not certain I follow that. 

MRS. BARLOW: Simply that-- 
\ THE COURT: You are going back to the fact that 
the extent of aiding and abetting is not spelled out? 

MRS. BARLOW: That's rigi -. 

THE COURT: That's what I ruled on. 

Anything further? 

MR. KELLEHER: Judge, I think one think one thing 
you mentioned, and I don't know if counsei would agree with 


me, in marshaling the evidence, the vault was closed leaving 
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| 
2 the three employees. 
3 | THE COURT: Five. 
ac 4 | MR. KELLEHER: It wasn't the vault door that 
5 was closed, the inner screen door. | 
6 | THE COURT: That is really w..at I meant. I will 
l 
7 | correct it. 
8 MR. KELLEHER: It doesn't matter. 
q | MRS. BARLOW: I think we all referred to it as 
10 the vault door. 
] 
i ll } MR. KELLEHER: On second thought, your Honor, 
i2 | I wish you would. 
13 | THE COURT: The inner door and not the outer 
1] 
14 door. 
15 | MR. KELLEHER: The inner door you can see through 
16 | I have the minutes, if you want them, I can show them to you. 
7 THE COURT: I know it is the inner door. The 
& 18 guestion is , have we been referring to the inner door as 
}| 
19 | the vault door? 
20 I MR. KELLEHER: No, we haven't. 
a | THE COURT: IL will clarify it. 
22 | Anything further? 
. 23 MR. SCIIMUKLER: Yes. 
24 | MR. LEVNER: Can I take an exception to what's 
2 | going on? 
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i THE COURT: You don't want me to charge the inner 
3 
sn door? 
a | 
oa MR. LEVNER: No. 
| 
5 | 
| THE COURT: Isn't it the inner door? 
6 | 
\ MR. KELLEHER: That's Chapman's testimony he is 
7 | : 
| reading. 
8 | 
MR. LEVNER: Who else? 
9 1} | 
MR. KELLEHER: I think it was clear that they said 
10 
e || they stood there, all of the witn:sses said they stood there 
i 
ll jj 
with the doors closed and the door was closed and they could 
12 
| see Bryant being pulled up in front of them. If the vault 
13 || 
| door was closed, they couldn't see through it. 
4 | 
‘ THE COURT: Sometimes it was called the vault 
oe 
door. 
16 , 
MR. LEVNER: All right. 
, 17 ; 
MR. KELLEHER: The second thing, do you have a 
18 | , : , F : , | 
| c¢harge on circumstantial evidence? Did you give a circum- | 
19 
.|| stantial evidence charge? I don't remember hearing it. 
% 20 
| THE COURT: What number is that? 
21 | 
MR. KELLENER: 40. 
wi 4 
, THE COURT: You're right, that got lost. It | 
ae . 
got dropped out. I will have to add that right now. 
2A 
MRS. BARLOW: There was a portion of one of my 
25 
‘ |; requests that was going to be included in that. 
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THE COURT: Okay. 


MR. KELLEHE! That is the one with the double 


inference rule and I referred to cases before. Pfingst and 
Grunberger and Holland. 

THE COURT: We won't give that, then. 

MRS. BARLOW: I will except to that rnling. 

MR. SCHMUKLER: Your Honor, I except at this time 


to your Honor's refusal of my requests to charge and I 


respectfully except to the Pinkerton charge. 

THE COURT: All right. 

Thank you. 

(In open court.) 

THE COURT: One factual point has been brought to 
my attention. 

The door which was locked which put the five 
employees inside the vault so they could not get out was 
actually a screen-type door that you could see through or 


bar-type door that you covld see through. While some witnesse 


door. The vault door being a large metal door which when 


| 
referred to it as the "vault door," it was not truly the ¥ 


closed, I think, one of the witnesses said, you couldn't 
breathe in there after a while. 
The door we were referring to or I was xeferring 


to in my warshaling of the evidence was the inner door, the 
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one that you can see through. 

Now,there is one particular area of the charge 
that I omitted accidentally. 

We have two types of evidence, direct evidence 
and circumstantial evidence. I want to explain the difference 
between these two types now: 

Direct evidence is where a witness testified to 
what he saw, heard or observed. What he knows of his own 
knowledge. Something which comes to him by virtue of his 
senses. 

Circum.tantial evidence is evidence of facts and 
circumstances from which one may infer connected facts which 
reasonably follow in the common experience of mankind. 

Stated somewhat differently, circumstantial 
evidence is that evidence which tends to prove a disputed fact 
by proof of other facts which have a logical tendency to lead | 
the mind to a conclusion that those facts exist which are 
sought to be established. 

Circumstantial evidence, if believed, is of no 
less value than direct evidence. For in either case, you must 
be convinced beyond a reasonable doubt of the guilt of the 


defendants. 


At this time we will release the alternate sia 


As you know, we have had three alternate jurors with us 
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throughout the course of this trial and like substitutes on 
a baseball or footbal team, we couldn't have played the game 
without them. 

They have been vital to our functioning. If 
anything had happened to one of the first twelve selected 
jurors, we could not have gone forward without the alternates 

At this point, they are excused. I don't want th 
three of you to think that your time was wasted. You served 


an important function on this jury and J am sure you will be 


interested in hearing from the other jurors how the delibera- 


tions came out. 

The three of you, you are now discharged for the 
rest of the week. You have no more jury service and you will 
not have to return tomorrow. 

(Alternate jurors excused.) 

(Marshal sworn.) 
> THE COURT: You are now about to commence the 
most solemn and important function of an American citizen. 
Our democracy affords you certain rights but,as it must, 
it calls upon you to perform certain duties. Throughout the 
two hundred years cf our liberty we have aporised the right 
of an accused to have his guilt or innocence to be adjudged 
by a jury of his peers. This service perhaps has been a 


burden or inconvenient for you, but it has been essential for 
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for the administration of justice. 

I trust you will be worthy of this important 
taks. | 

The jury may retire. | 

(The jury retired to the jury room to commence 

deliberations. ) 

MR. SCHMUKLER: May we inquire as to whether we | 
can go back to our office or wait at this point? 

THE COURT: You must wait here. We will consider'| 
later on how late we will deliberate and whether or not we 
will send the jury out. I want you to consider whether if 
the jury does not reach a verdict tonight you want to request 
their sequestering. 

MR. SCHMUKLER: Is the jury going out for dinner 
now? 

THE COURT: They will not go out for dinner before 
6:30, at the earliest. 

MR. SCHMUKLER: That's what I wanted to know. 

THE COURT: No, not now. 


(Recess. ) 


| 
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(At 5:05 P.M. a note was received from the jury.) | 

(In open court; jury absent.) 

THE COURT: All we have at the moment is a reques 
for exhibits. I am told I have to have you here even 
when I send the exhibits in. 

They request the original floor plan drawn by 
Ms. Booth and they request the photostat of the floor plan. 

As you remember, the floor plan is ripped into 
four pieces. It has writing on both sides. There are 
two Xeroxes, one of each side. 

So I propose to send them all three exhibits. 

MRS. BARLOW: No objection. 

MR. KELLEHER: Could I offer a little key, your 
Honor? 

THE COURT: Yes. 

MR. KELLEHER: The exhibits with the tags up make 
one side of the drawing and the exhibits with the tags 
down make the other side of the drawing. 

THE COURT: Is it permissible to inform the jury 
of that? 

MR. KELLEHER: It depends on \...at co-counsel 
want to do. 

MRS. BARLOW: I have no objection. I assume 


since it's only Mr. Kelleher who put them back together 
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again, that he's right. 

THE COURT: All right. 

They are now asking for a legal definition of 
conspiracy, first count. They also want coffee. 

Bring the jury in. I will charge them on the 
conspiracy and give them the exhibits. 

The defendants are eating now. Do you want to 
waive their presence during the reading of this part of 
the charge? 

MRS. BARLOW: Yes. I would have no objection 
if you were to instruct them the same way that you did 
when we had this experience earlier. 

THE COURT: Yes. 

(Court's Exhibit 1 marked.) 

(Jury present.) 

THE COURT: Ladies and gentlemen: The defendants 

, are elsewhere right now. Rather than delay having you come 
back in, counsel have stipulated that we may go forward 
without the presence of your clients for the purposes 
necessary. 

The first thing is a request for the original 


floor plan and for the photostat of the floor plan. This 


is going to be like putting a puzzle together for you, 


As you remember, the floor plan had been ripped 
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into four pieces and it has drewlngs on both sides. The 
way you put it together is you take the exhibit side which 
has writing on it and you put all th*t together. Then 
when you want to see the other side, you turn; it over with 
the blank side of the exhibit tag and that is the other 
side put together. 


We will give you the Xeroxes of both sides which 


are probably easier to work from since it puts the pieces 


together for yo. 

Your next request is for a legal definition 
of cor piracy, the first count, and I will read it to you. 

A conspiracy is a combination or agreement of 
two or more persons by concerted action to accomplish some 
unlawful purpose or a lawful purpose by unlawful means. 

It has been referrei to somewhat loosely as a partnership 
in crime. Mere approval of a crime before the event is 
not sufficient in itself to charge one with being a co- 
conspirator in the commission of a crime. 

The gist of the crime is the combination or 
agreement. The offense is complete when the combination 
or agreement is made and when any single overt act to 
eflect the object of the agreement is thereafter performed. 
Whether or not the conspirators actually accomplished what 


they conspired to do is immaterial. 
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Moreover, it is not necessary in order to establish 


a conspiracy that there be evidence that the persons involved 
sutered into a formal agreement. It is sufficient if two 
or more persons in any manner, through any contrivance, 
impliedly or tacitly, come to a common understanding to 
accomplish an unlawful design, knowing its object. 

In determining whether an un!?awful conspiracy 
existed, you will consider the evidence as to the acts 


and conduct of the alleged conspirators. If the proof 


convinces you beyond a reasonable doubt that the minds of 
these persons met so as to bring about a deliberate agreement 
to do the acts charged, it is sufficient proof of the 
existence of a conspiracy. 

Mere suspicion is not enough, neither is naivete. 
You must be satisfied beyond a reasonable doubt that the 
defendant consciously associated himself in a conspiracy 
with specific criminal intent and consciously sought to have 
the conspiracy accomplish its criminal purpose. 

A conspirator need not have originally conceived 
the plan, nor have participated in it from its beginning, 
nor have taken part in each and every step or action in 
its furtherance or have knowledge of all its operations. 

If the defendint is, in fact, a knowing and wilful party 


to the conspiracy, he is equally culpable with the other 
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to 


parties even though his parcicipation may be more limited 

3 | than that of his co-conspirators. It is not even ee 
7! 

ae 4 || that all the conspirators know each other. One conspirator 


may know only one other member of the conspiracy. 


6 | I am not reading the entire conspiracy charge, 
7 | I'am taking the abstract elements of it. 
8 In order to join a conspiracy knowingly and 
\ 
9 | wilfully, a defendant must know that the purpose of the 
a 10 conspi:acy was that alleged in the indictment and he must 
1] | intend to carry out that purpose. In considering this 
12 | element of the offense, that is, the element of defendant's 
13° || knowledge and intent, you must determine what was in the 
id | defendant's mind. Since it is not possible to look 
|| 
15 | directly into a man's mind to see what is there, what he 
16 knows or what he intends, you must determi:s this question 
“ 17 on the basis of evidence which you find to be believable 
18 | as to what he said and what he did and as to the circum- 
19 stances under which he said and did the acts. 
20. || If you find that a conspiracy existed and that 
21 || a particular defendant was a knowing and a wilful party 
2 | to it, then the acts and declarations of any other member 
23 of the conspiracy during the pendency of the conspiracy 
24 and in furtherance of its objectives are binding upon him 
25 || just as though he had performed the acts or made the 
1 
| 
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declarations. himself. 


On the other hand, acts and statements of any | 


conspirator which are not in furtherance of the conspiracy 


or made before its existence or after its termination are 
evidence only against that person alone. 

An overt act need not be in itself a craminal 
act. It can be any act, such as, for example, meeting 
of the conspiracy. The government need not prove 
all the overt acts alleged in the indictment were 
It is sufficient if it proves one of them. 

It is not necessary that the government 
that the conspiracy existed throughout the entire 
alleged in the indictment, in this case beginning 


It is sufficient if it proves that the 


conspiracy existed for a substantial part of that period. 


If, upon ali the evidence that you believe and 
consider relevant, you are satisfied that the government 
has proved beyond a reasonable doubt each of the elements 
of the crime of conspiracy which I have explained to you, 
you will return a verdict of guilty. If you are not so 
satisfied, you will return a verdict of not guilty. 


Does that cover the law of conspiracy that you 


wish read? 
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(At 5:30 P.M., the jury returned to the jury room 
to continue their deliberations.) 

MR. LEVNER: Your Honor, I have an exception 
to that charge. 

THE COURT: It's a little late now. 

MR. LEVNER: That's okay. 

THE COURT: You are supposed to make your exception 
before the jury retires. 


MR.LEVNER: This is not in toto the same charge 


that was read -- 
THE COURT: It's not all of the same charge, 
but there's nothing new there. 
MR. LEVNER: Just for the record, your Honor. 
THE COURT: All right. 


MR. LEVNER: Your Honor, I move for a directed 


verdict of acquittal based upon that charge with respect 


to conspiracy. The conspiracy, according to the indictment, 
states it was alleged to have begun on April lst, it con- 
tinued up to and including the time of their apprehension, 
which would be May lst. 


THE COURT: It says May 13th. 


MR. KELLEHER: The date of the filing of the 
indictment, which is May 13th. 


THE COURT: On or about. 
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° 2 | MR. LEVNER: For all intents and purposes, the 
3 | conspiracy ended with the apprehension of the defendants. 
i, 
sty 4 |i THE COURT: Not necessarily. There is law to | 
5 | the effect that so long as the conspirators are attempting 
6 to conceal their guilt, the conspiracy continues to exist. | 
7 MR. LEVNER: I thought it had ended on May lst. | 
8 | Therefore, for a substantial period of time there was | 
9 actually no conspiracy proven since they started the | 
& 10 | conspiracy on the 26th of April. 
11 THE COURT: That is not my understanding of the 
12 | law. 
13 As to Ms. Cornwall, she left the conspiracy some- | 
4 | where the 4th or 5th of May when she abandoned its goals. 
15 | MR. LEVNER: I thought you said for a substantial 
16 period of time. 
& jae THE COURT: The period of time continued under | 
18 | , the indictment to May 13th. 
’ » | MR. LEVNER: You consider that to be a substantial 
20 || period of time, 17 days? 
21 | THE COURT: Yes, considering that the overall con- 
22 spiracy is alleged to have existed for less than a month | 
i 23 | and a half. 
2A | What you are really pointing out is that the 
5 | government has the conspiracy starting back on April lst 
| 
l 
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the Post Office? 


MR. KELLEHER: Two weeks before the robbery. 


whereas it has no -- what was the date of the visit to | 
| 
| 
| 


THE COURT: All right. It has no evidence much 
before the middle of April that anything was cooking. 

MR. SCHMUKLER: Your Honor, on behalf of the 
defendants may we at this time waive our appearance if 
the jury requires further exhibits to be delivered to them? | 

THE COURT: You can certainly do that. If it 


is only a question of exhibits, you don't want to be here? 


MR. SCHMUKLER: No. 
THE COURT: Questions you 2re going to be here for. 
MR, KELLEHER: I'm not trying to stand in the 


way of counsel going to eat or whatever, but I know 


sometimes problems arise where they say: Give us all 
of the exhibits that show xX. 

THE COURT: If it's a request which requires 
any determination as to which there could be a dispute, 


I will have to call them back. If «they ask for a specific 


thing, let us say the rolled coins, the revolver, the rifle, 
something as to which there can be no question, I will 
send it without calling them back. 


Agreed? 


MR. SCHMUKLER: Yes, your Honor. 


remreer 


Come yeqerttsy 


Sie 
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MRS.BARLOW: Yes, your Honor. 

MR. SCHMUMLER: I think the only two exhibits 
that didn't get into evidence were the photo spread of 


my client and the individual picture of my client. 


THE COURT: The loose coins didn't get into evidence, 


Eric Daniels‘ waiver of constitutional rights didn't get 
into evidence. 

MR. SCHMUKLER: I would like to make sure those 
documents are separated from the rest of the exhibits so 
they cannot be accidentally sent in to the jury. 

THE COURT: Unless Mr. Kelleher wants to invite 
a mistrial or a reversal on appeal, I am sure he has 
taken steps in that regard. 

MR. KELLEHER: I have no intention of sending 
them in to the jury. I have no intention of separating 
them. They are all in numerical orders. 

THE COURT: Be careful. 

MR. LEVNER: Just housekeeping, your Honor. 

The evening dinner break will begin and end at 
what time, sir? 

THE COURT: I am going to let them deliberate 
at least until 6:30 before sending them. 

I think we might as well consider now what your 


position is as to what we should do if we have no verdict 
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by 6:30. Should we send them home, not sequester them, 
should we send them to dinner, have them back or should 
we keep them sequestered in the evening? 

MR. LEVNER: Could you come back at 6:25 
and ask us that question? 

THE COURT: Certainly. Just think about it now. 

Let me know at 6:25 what your preference is. 

MR. LEVNER: Fair enough, sir. 

THE COURT: All right. 

(6:20 P.M. in open ¢ourt; jury absent.) 

THE COURT: The jury has been out for an hour 
and a half deliberating. It is now 6:25. 

They have returned the exhibits they were looking 
at. As I was speaking, the marshal came out with another 
note from them which asks to have Pat Booth's testimony of 
April 30th, Friday night, with kK. Brown's arrival -- 


I guess that mean Kenneth Brown's arrival -- and also 


testimony by McLeod on coming out of bathroom, primarily 


a description of man with gun in his hand, They again 
underscore coffee. They want coffee. 

I propose that we bring them in, that we read 
them these two bits of testimony, but then having done that 
we have I t) ink three alternatives. We can either excuse 


the jury for the evening, directing them to return tomorrow 
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or we can ask them if they would like to break for dinner 


now, or we can direct them to go to dinner now. 

I will say that if we sent them to dinner and 
bring them back to deliberate any more tonight, I think 
there's no alternative except to put them up at a hotel 
for the night. Several jurors live 20 or 30 miles away 
and they couldn't possibly go home after 8 or 9 o'clock, 


let's say 9 o'clock, and get back here in time for court 


tomorrow. 


So, knowing these things, what do you gentiemen 


advocate? 
MR. KELLEHER: Your Honor, we spoke about it. 


Maybe I can make a statement and maybe counsel will either 


agree or disagree. 
THE COURT: All right. 


MR. KELLEHER: I think I have an idea of what 


everybody wants. 


I think everybody would wish that they be directe 
to go to dinner at this time and be brought back and continue 
to deliberate. 

THE COURT: All right. 

MRS. BARLOW: I think that's a fair and accurate 


statement, your Honor. 


MR. SCHMUKLER: Brought back by 8, 8:30. 


SOUTHERN DISTRICT COURT KEPORTERS. 11S COURTHOFS! 


MR. LEVNER: Your Honor, could you direct counsel 
in the interim to gather together what information they 
want read back so we can agree on it and then we will 
present it to the Court at 8:30? 

THE COURT: I think we have the reporter here now. 
The reporter is the person who has toe leok for it. 

(Pause) 

THE COURT: This is earlier testimony. We have 
all that. 

MR. LEVNER: Can you repeat the note once more? 

THE COURT: You are suggesting we read it to them 
when they come back? 

MR. LEVNER: Yes. 

THE COURT: All right. 

MRS. BARLOW: The one problem that I have is this: 
If we continue these latter phases of the procedures withou 
the clients here, I think it will leave a very bad impressi 
on them and it can leave-- 

THE COURT: I think we should get them back here 
when the testimony is read. 

What I will do now is merely bring the jury in, 
send them to dinner and tell them when they return we 
will have read for them these two segments they have 


requested. 
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| 
MRS. BARLOW: May I make a suggestion, your Honor? 


MR. LEVNER: Can we direct the clerk to take them 
out without then appearing? 

THE COURT: Sure. Yes, we can do that. 

MR. KELLEHER: Judge, insofar as the time, one 
attorney, and I'm sure he has good reason, said 8:30. It 
is 6:30 now. That is a bit long. 


THE COURT: It's much too long. 8 at the very 


latest. 


All right. Tell the marshal to take them to dinner 


and tell them they will have the testimony read to them. 
MRS. BARLOW: Your Honor, my question was, can 
we be advised as to where the jury is going to eat so that 


we don't eat there? 


THE COURT: Aldo's. You wouldn't want to «2t 
there anyway. 
: MR. KELLEHER: Judce, could we have each of the 


notes that they have given to your Honor marked as Court's 


exhibits? 
THE COURT: All right. 


Counsel, I expect you back here at a quarter 
of 8 so you can advise the reporter what portions are to 
be read and he can be ready to start reading when the 


jury is back at 8, 
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MRS. BARLOW: Your Honor, we may be able to do 
it within the next couple of seconds. 

MR. KELLEHER: Can I have the note, your Honor? 

THE COURT: Yes, 

(Court's Exhibit 2 ma~ked.) 

THE COURT: All right. You dca't need me for 
your conferences with the reporter, do you? 

MRS. BARLOW: No, your Honor. 

THE COURT: I will go to dinner myself, I guess. 

(8 P.M. in open court; jury absent.) 

THE COURT: I take note of the fact that Ms. 
Barlow and Mr. Levner have not returned. Siace they 


went out to dinner at the same time I did, and I have 


been back half an hour -~ indeed, { saw them going out-- 


I'm e little puzzled at this. However, we haven't got too 
much time before the jury comes back. 

Can you tell me, Mr. Schmukler, where you and 
the prosecution disagree over what should be read into 
evidence? 

MR. SCHMUKLER: I think we only disagree in one 
place, your Honor. 

THE COURT: All right. I will arbitrate that right 
now. Give me the page numbers. 


MR. KELLEHER: It starts, your Honor, at 
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approximately -- this is the Cornwall stuff. 

THE COURT: What page? 

MR. KELLEHER: Depending on how you look at it, 
582 or 583. 

MR. SCHMUKLER: My position, your Honor, is 
that 582 is not what they are asking for and 583 I think 
to 589 is what they are asking for. 

MR. KELLEHER: I think we both agree on 589. 


There is a ques’ ion and the Court says, “Can I see it, 


counsel, please," and that's the end. That is on 589, your 
Honor. 

Insofar as 583, there’ is a question on 583. 

I believe counsel argued it in his summation, although my 
memory at this point is kind of foggy. I think he argued 
that the only t’ . she saw him prior to the robbery was 

on that Friday. 

THE COURT: Let me see the note, if you will, 
please. 

MR. KELLEHER: There's a question on page 583 
that says, “That was the only time you saw him prior to 
the robbery, isn't it"? 

That's misleading. She says before that, starting 


on 582, as to when she met him and she knew him. 


THE COURT: Let me read the note first. 
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(Pause) 

MR. KELLEHER: In the interim does the jury have 
a copy of the indictment, your Honor? 

THE COURT: I don't believe so. I don't believe 
anybody has given them one. I don't believe they have 
asked for one. 

MR. KELLEHNER: Is your Honor going to wait until 
they ask for one or is your Honor going to send one in? 

THE COURT: Do you want it sent in? 


MR. KELLER: I don't know thet I have the 


right to ask. It might move things along a little bit. 
THE COURT: We will send a copy of the indictment 
in after they have heard the testimony read. 
"April 30, Friday night, with K. Brown's arrival." 
Here they are. | 
MRS. BARLOW: Your Honor, I apologize for the Bt 
THE COURT: Off the record. 
(Discussion off the record.) 
THE COURT: I agree with you that 582 is sort 
of general background of 583, but, strictly speaking, it's 


not what they have asked for. 


MR. KELLEHER: The one question there, your 
Honor, and I refer the Court to line 14: 


"Q That was the only time you saw him prior to the 
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robbery, isn't it? 
THE COURT: I think that question as asked, it's 
meant in terms of with respect to the robbery. 

MR. KELLEHER: Right. I know, your Honcr. If 
we just pull it out of context and read it, it is going 
to be confusing and inaccurate. It was argued to the jury 
on summation that that was the only time that he was seen. 

MR. SCHMUKLER: I argued in that context. 

THE COURT: That was with respect to the robbery. 
According to the testimc y, she saw him a couple of times 
earlier unrelated to the robbery. Then she testified 
that the only time she saw him with respect to the robbery 
is the Friday before the robbery. 

MR. KELLEHER: Granted, your Honor. That's the 
testimony was. 

However, the jury is a’ ing for this. They are 
going to be getting it out of ccntext. They are not 
going to be getting it the way they got it the first time. 

THE CQURT: I don't see how anybody can be hurt 
by starting to read at line 8 on page 582. We have one 
page which is of probably no great importance. 

MR. KELLEHER: From what, your Honor? 

THE COURT: Line 8, “When was the first time you 
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met the man called Cardine?" 


MR. KELLEHER: On 582 and then up to line 5 


COURT: Do you have any dispute as to where 
to stop? 

MR. KELLEHER: I don't think so. Insofar as 
the direct, I *hink we can agree on 547, line 24 -- 

MR. SCHMUKLER: No objection, your Honor. 

MR. KELLEHER: 547, line 24, which begins, "Did 
there come a time when you met someone else on Friday” and 
I think we can agree on going up to 552, line 18 with the 
answer, “About 11:30, 12 o'clock." 

THE COURT: All right. 

Everything else is agreed to, I take it? Have 
you written it down for the reporter? 

MR. KELLEHER: Sure, your Honor. Then we come to 
Booker McLeod. The direct begins insofar as what happened 
when he comes out of the bathroom on page 229. The direct 
ends, your Honor, on page 233. 

THE COURT: Hold it. 229 starting at line 15 or 
maybe even 12, my guess. 

MR. KELLEHER: All right. 


THE COURT: Through what? 


er lalla The direct ends on line 17,your 


5 
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THE COURT: What page? 

MR. KELLEHER: 233, your Honor. 

With respect to the cross, the cross-examination 
of McLeod is peppered with reference to this incident. 


MR. SCHMUKLER: The refecences, your Fonor, is 


a gun, no further descriptive material than that. 


THE COURT: Gun and hand is what they are 
interested in. Let's see what I can find in the cross 
in that regard. 

MR. LEVNER: Your Honor, are we permitted to join 
in even though we came late? 

THE COURT: Even though you came late. 

MR. LEVNER: I would also li'e to include-- 

MR. KELLEHER: Is this Booth or McLeod? 

MR. LEVNER: McLeod. I also would like to include 
the cross-examination by Mr. Levner of Mr. McLeod. 

THE COURT: What pages? 

MR. LEVNER: 233, line 20, describing the 
individuals carrying the weapons, gives a physical descrip- 
tion of one of them, height. He claims he saw them, re- 
members the face, he could not identify the photo spread 
of the individuals. That's on 234, your Honor. 

THE COURT: All right. We will have that. 


MR. LEVNER: That goes on to 235. 
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COURT: 235 also. 

MR. LEVNER: 236, your Honor. 

THE COURT: I think we stopped at the middle of 
235, line 8. 

MR. KELLEHER: They are talking about the hand gun, 
your Honor. 

THE COURT: I am stopping now at line &. 


MR. LEVNER: How about page 239, lines 2 


COURT: 239? 

MR. KELLEHER: Your Honor, for concise purposes, 
why don't we start on 229, line 12, read the direct, then 
read Mr. Levner's cross up to the bottom of 239. 

THE COURT: All. right. 


MR. LEVNER: Maybe I better rethink that if Mr. 


Kelleher is agreeable to it. 


THE COURT: That's all right if you want to do it 


that way. 

MR. LEVNER: I see nothing wrong with it. I have 
no objection. 

THE COURT: We go on to 240. 240 is more of what 
they are looking for, 240, line 7. 


MR. LEVNER: Can we correct one word on the 


transcript? In the transcript it says, "I didn't get 
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2 a good lock." It should be “look." 
\| 
3 | THE COURT: Yes. That is line 6, page 240. 
eo 4 | Will you write all this down for the reporter 
3 | so he can do it? 
{| 
6 | MR. KELLEHER: Maybe we ought to run by it one 
| 
7 | more time, the whole thing. 
| THE COURT: Off the record. 
8 | (Discussion off the record.) | 
| 
a 10 THE COURT: Bring in the jury. 
ll | (Jury present.) 
12 THE COURT: Ladies and gentlemen: I have your 
13 | request for the reading of Pat Booth's testimony, April 30, 
4 Friday night, with K. Brown's arrival and testimony by 
15 McLeod coming out of bathroom, primarily a description of 
16 man with gun and hand. 
ee 7 The reporter will read that to you now. 
18 | ’ (Record read.) 
19 THE COURT: All right. The jury may retire and 
20 resume its deliberations, 
21 | (At 8:35 P.M. the jury returned to the jury room 
» oat to continue their deliberations.) 
23 || (9:35 P.M. in open court; jury present.) 
aA THE CLERK: Will the jurors please answer present 
2 || as yourmame is called. 
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2 | (Jury rol) celled - all present.) 
3 | BY THE CLERK: 
ue i | Q Mx. Foreman, has the jury agreed upon a verdict? 
5 A (The Foreman) We have. 
6 | Q How do you find the defendant Eric Daniels on 


7 count 1? 


| A Guilty. 
9 Q How do you find the defendant Eric Daniels on 
ra 10 ] count 2? 
11 A Guilty. 
12 | Q How do you find the defendant Eric Daniels on 
13 count 3? 
14 | A Guilty. 
15 Q How do you find the defendant Eric Daniels on 
16 count 4? 
& 7 | A Guilty. 
18 | , Q How do you find the defendant Don Daniels on 
19 count 1? 
20 | A Guilty. 
21 Q) How do you find the defendant Don Daniels on 
22 | count 2? 
23 || A Guilty. 
2A Q How do you find the defendant Don Daniels on 
25 | count 3? 
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Guilty. 


How do you defendant Don Daniels on 


Guilty. 
How do the defendant Kenneth Brown 
count 1? 
A Guilty. 
Q How do defendant Kenneth Brown 
count 2? 


A Guilty. 


Q How do the defendant Kenneth 


count 3? 
Guilty. 


How do defendant Kenneth Brown 


Guilty. 
THE COURT: Do the defendants wish the jury polled? 
MRS. BARLOW: Yes. 

MR. SCHMUKLER: Yes, your Honor. 


(All jurors, upon being asked by the clerk: 


Is that your verdict?" answered in the affirmative.) 
THE COURT: Ladies and gentlemen: I can appreciate 


the time and effort you have put into your verdict. It's 


been a very hot night and it's late in the evening. 


